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OGC REVIEW COMPLETED

25X1A
. 11 April 1549

Ganaeral Counsel

Empioyment of detired Army uificers

25X1A

b+ The questions conta’ned in tho enclosed memorsndus from ¥re
have been reviewed togetoer wite thne aypropriate law, and the
following opinlon is subuitied for your advice,

2¢ It is cur understanding that LPC is now geeking the "temporary
but relatively extended" services of & regular army offi-er, vwho is
retired for other than physical disability,.

3» Cencrally, the sigtus of e retired arwy o ficer is that of a
perscn holding an ofiice under the united States Governoent, The
statuies prohibiting the holding of two offices or receiving dual compens
satlon in the Goverrment arc several and somewhat asbigiouss In order
to comprehend the general seaning of thedir provisions, they must be
conasidered logether, bLeforence is made to Title S5 of USCA and the
sections given below are pert of this Title,

L. Section 59a provides that no permn holding a civilian offiecc
or pesition under the U. 5, UGovernment shall be entitled, during the
pericd of his incumbency, tuv retired pay from the United States for
services as a coumisslonud officer in the army, at a rate In excess of
an amount whieh, combine. with the eivilian salary, exceeds {3,000,

Sueh perscn, however, me) make an electlon between the sslary and the
retired pay. Section 2 provides that no person shall hold two offices
under the Govermment 1f the compensation of £2,500 is attached 4o elther,
Sections &7 and 70 are prohibitions against the payment and roceipt of
cumpensaticn for services in the case of anyone already holding a position
as a Covermuont officer.

5« The restrictions of Segtions &y snd 70 are nct an cbstacle, since
they have not been conslidered applicable when the additional sorvice has
not been incompatible with the basic work. In the present ingtance, of
gourse, there im nv conflict between the arbitrary "orfice” created b
the retlired status and the work to be purformed for CIA. If the antie
cipated coxmpenszation fron CIA exceeds (3,000 when it is added to the
retired pay, then Secticn 5%a requires the employee to wmmke an electlicn
between the compensation and the peaye Section 62 restricts the salar;
to $2,500 only when the additional work is considered an "office” to
which a fixed salary is attacheds In applying this limitation, "olfice®
has been definced as "a public station or esploymont ¢onferrcd by the—
appointuent of Goversment.® ihe term esbraces the idea of tenure, duration,
emolument, and dutles. "3alary®, in turn, carrics the connotation of "a
fixed poriodical compensation rald for services renderedj or a stated come
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pensation amounting to so much money & yoar, month, or other fixed perlod,
to be paid to public officers or persons in somé private erployment, for
the performance of olficial duties or the rendering sf services of a
particular kind, more or less definitely deporibedss®, (Dlack's Law
Dicticnary, 3rd ids) It thus appsers that a retired arny officer could
Pe hired Ly CIA, provided ho uakes an electicn between hia retired ;y
| and the compensation, It is our understanding that the compensation in
this cass would be comeiderably higher than the retired pay and that
ne would probably chicose to forfeit the latter. The forfelture, e
ever, works only during the p riod he is eompensated for nis work in
the Agencys However, the work in the Agency must nol te of such contdne
nous tenure that 1t will be considered an Moffice®, nor should it carry
compensaticn at & fixed or snnual rate which would be interpreted as a
"tgalaryte

é, In an opinion of the Lomptroll r Jenaral dated 20 Ueceumber
1948, B-80L0G, the Comptroller considered the propriety of the sontract
anployment of a retirsd naval officer Uy the AC as a conpultant upon
an intermittent besls, The sttuation is almost ldentieal to the one
presented Ly you and the cpinion 1s useful in deteraining the aceeplable
work pericd and the type of compensation., In that cass, the officer o
was anployed under a comtract providing for compensatlon on a per diem

bagis when sotually working. Il was entitled 4o rotivement pay for
other than disability reasons., The Comptroller clted his prewlous

opinien in 26 “omp. “en., S01 as ho¥ding that a retired officer cmployed
golely in an adviscry capacity - who was peld for cach separate colw
sultation == was not holding a "efvilian office or position” within

the meaning of that phrase as used in Scotion 5a. However, ha stated
"ihat holding was not intended as sxcepting from the provisions of
(Section %’9&3 all retired oifivers merely becafple oI thelr eoployuint
designation, for adminlstrative purjoses, ag toonsultante? - a tllle
which necossarily implies a rendition of a certain smount of consultative
servicea, conprising the exgression of views and the ziving of opinions
and reconzendations, tut which does not necensarily lislt the ssrvices
thereunder, to such narrow confines, ‘nther, sald holding was basod
upon the proposition that Lf tha dutlcs required were parely advisory,
and ths componsation is thorafore on a fac Lasis as distinruished

from a purely time bagip, tho status of the euployee ig not such as would
eonstitute the helding of an office or position wiihin contenplistion

of {Section 57a)e fo particular one of the emumerated slaments is con-
sidered as detorminative of the matter, ©Un the contrary, the absence of
any -ne of such elements is sufficient tc take a particular case cul of
the rule enuiclated in the decision.® Since the officer wes emplcyed
on an hourly basis, 1t wss considored a iimb basis and he was thera-
fors subject to the limitaticns of 59a. Tha restrictions, however,
were held to be ayplicsble oniy to suslh days as the gffiner recelved
cempensation for his eivillan work. on days when he jorformed no
civilian work, he wos entitled to his full retired pays
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T« In specific answer to the questions raised in paragrashe 2.8.,
b. and . of your semorandum, it is cur opinion that we may contract
with the prospective reeruit on an intermittant besis fur compengation
in the form of & fre which is not deterzined by the getual avount of
time worked. ¥s are not aware of any Gomptroller “onersl's deeclsion
rullng on the walver of retired pay when a person is employed on & foe
basis. the question of dual compensation has buon a constant source
of disagreement and confusion since 1t was first ralsed wall over a
hundred yoars ago, and it is not much nesror solution now than thon. -
#hile we do not bollove that an eaployee on a foo basls 1s necossarily
required to waive his retired say, any challenge could mont sortainly
be met on firmer ground if the elaim to retired pay was in fact ro-
lnguished., In this pegard, unly rellrcd pay for the daysm when the
amployse performed any work for the Agensy would have to e forfeited
but the forfeiturs w=ould work for the entire day regardless of the gm%mzt
of the waployee's ssrvices to the Agency on that dey. IS it ig decided
to offect a waivar, notide stiould Le glven at the commencoment and lerue
ination of anployment with the Agency to the following offices

iwtired Fay Dranch
Finarwe Q’ffiﬂ&, Ue Do Army
Sepond and H Streeta, S 4,

During the interim pericd, monthly rejoris would be required to specify
the actual number of days worked in the Agency.

LAVEERCE Ba TOUSTON
Jeneral Counsel

3 ;

ee . 25X1A

Persornel Office - ¢y made and sent 6 Mgy 49 - mw

ra oy

(s

Approved For Release wmﬂuﬁﬁtom84R000500050082-4



